IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM F. DAVI S : CIVIL ACTI ON
V.

GENERAL ACCI DENT | NSURANCE COMPANY :
OF AMERI CA and W LLI AM JENKI NS : NO 98-4736

VEMORANDUM AND ORDER

HUTTON, J. Decenber 1, 2000

Presently before the Court are the Defendant’s Mtions in
Lim ne (Docket No. 46), the Plaintiff’s Menmorandum of Law in
OQpposition to the Defendant’s Mtions (Docket No. 61), and the
Def endant’ s Reply Menorandum of Law in Further Support of Their

Moti ons (Docket No. 69).

| . BACKGROUND

The Plaintiff, WIIliam Davis, initiated this action on
Septenber 3, 1998 against the Defendants, GCeneral Accident
| nsurance Conpany of Anerica (GAI) and WIIliam Jenkins (Jenkins).
On March 3, 1999, the Plaintiff filed a first anended conpl aint
whi ch requests relief fromboth Defendants for racially-notivated
enpl oyment discrimnation under 42 U S.C. § 1981, conspiracy to
deprive the Plaintiff of his rights to make and enforce an
enpl oynent contract under 42 U S.C. § 1985(3), and neglect to

prevent conspiracy under 42 U S.C. § 1986. |In addition, the



Plaintiff sought relief froma violation of Title VII of the Gvil
Ri ghts Act of 1964 fromthe Defendant GAl only.

The substance of the allegations surround the Plaintiff’'s
resignation fromDefendant GAl in Septenber of 1997. The Plaintiff
began working for the Defendant GAl in Decenber of 1983 as a team
| eader in the corporate project managenent departnent. After two
years at GAl, the Plaintiff was pronbted to a manager position
whi ch he held until January of 1993. In January of 1993, GAl took
away the Plaintiff’s nmanagenent responsibilities and reduced his
salary grade from a level 18 to a level 16 pursuant to a
departnental reorganization.

The Plaintiff alleges that at the tinme of his “denotion” his
manager put a nmeno in his personnel file recomrending the Plaintiff
be considered when a managerial position cane up in the future.
Since that time, the Plaintiff enunerates five positions,
consi dered pronotions, which he was not offered. |In addition, the
Plaintiff clains to have been denoralized by certain conduct in the
of fice. According to the Plaintiff, the Defendants refused to
pronote the Plaintiff despite efforts by his supervisors to get him
pr onot ed. In addition, he clains to have been subjected to
hum |iating working conditions. The Plaintiff clains this is the
result of the Defendants’ racial aninus.

These issues finally cane to a head in Septenber of 1997.

Prior to that tinme, the Plaintiff’s former supervisor, John H



Cousins, Il (Cousins), filed a retaliation |awsuit against GAl
claimng that he had been termnated as a result of his vocal
opposition to what he believed was discrimnation against the
Plaintiff. |In February of 1997, the Plaintiff was asked to di scuss
what he knew about the Cousins lawsuit with GAl nmanagenent.
Plaintiff alleges that in retaliation for his responses to this
questioni ng, he was taken off of a high profile project which he
had hoped would put himin line for a pronotion. After these
actions, the Plaintiff resigned from GAl in Septenber of 1997.

On July 20, 2000, the Defendants filed these notions in |imne
seeking to preclude the introduction of certain pieces of evidence.
The Plaintiff responded and the Defendants filed a reply brief in
further support of their notions. The Court has considered these

filings and now addresses the Defendants’ requests.

1. DI SCUSSI ON

Under Federal Rul e of Evidence 401, “‘rel evant evi dence’ neans
evi dence havi ng any tendency to nmake t he exi stence of any fact that
i s of consequence to the determ nation of the action nore probable
or | ess probable than it would be without the evidence.” Fed. R
Evid. 401. “The standard of rel evance established by [Rule 401] is

not high.” Carter v. Hewitt, 617 F.2d 961, 966 (3d Cr. 1980).

Once the threshold of logical relevancy is satisfied, the matter is

largely within the discretion of the trial court. See United

States v. Steele, 685 F.2d 793, 808 (3d Cr. 1982). Federal Rule

-3



of Evidence 402 states: “Al'l relevant evidence is adm ssible,
except as otherwi se provided by the Constitution of the United
States, by Act of Congress, by these rules, or by other rules
prescri bed by the Suprenme Court pursuant to statutory authority.
Evi dence which is not relevant is not adm ssible.” Fed. R Evid.
402.

Under Federal Rule of Evidence 403, relevant “evi dence may be
excluded if its probative value is substantially outwei ghed by the
danger of unfair prejudice, confusion of the issues, or m sl eading
the jury.” Fed. R Evid. 403. “Rule 403 does not act to exclude
any evidence that may be prejudicial, but only evidence the
prejudi ce fromwhi ch substantively outwei ghs its probative val ue.”

Charles E. Wagner, Federal Rules of Evidence Case Law Commentary

212 (1999-2000). The Court addresses each of the Defendants’

evidentiary clains using these standards.

A. Evidence of Alleged Acts of Discrimnation Occurring
Bef ore Septenber 3, 1996 and Evi dence Related to
Def endant GAl’'s Investigation of John H Cousins, Il1’s
| nt ernal Conpl ai nt

The Defendants request that the Court preclude the
present ati on of any evi dence regardi ng di scri m natory conduct which
woul d be time-barred if brought as its owm claim They al so assert
that the Court should bar evidence of an internal conplaint filed

by the Plaintiff’'s former supervisor. The argunents put forth for



t he excl usi on of both sets of evidence are substantially simlar as
to merit discussing themtogether

The Defendants propose that the adm ssion of tine-barred
clainms may constitute reversible error. This proposition is

gleaned from the Third Circuit’s decision in Rush v. Scott

Specialty Gases Inc.. 113 F. 3d 476 (3d Cr. 1997). The Defendants’

argunent nust fail for several reasons: (1) their analysis of which
clains are tinme barred is inaccurate; (2) their reading of the Rush

case is too broad; and (3) the analysis in Stewart v. Rutgers, The

State University, 120 F. 3d 426 (3d Cr. 1997), is applicable to the

i nstant case.

To determ ne which discrimnatory acts are tinme-barred, the
Def endant s have used as their benchmark Septenber 3, 1998, the date
that the Plaintiff filed his conplaint. The Defendants work their
way backward using the relevant statute of |imtations periods.
Thi s anal ysis i gnores the i npact of the continuing violation theory
which allows the Plaintiff to recover for a pattern of
discrimnatory acts if the Plaintiff shows that one act of
discrimnation occurred wthin the filing period and “that the
harassnment is ‘nore than the occurrence of isolated or sporadic

acts of intentional discrimnation.’”” See West v. Phil adel phia

Elec. Co., 45 F.3d 744, 754-55 (3d G r. 1995). The Plaintiff has
alleged tinmely clains of, as the Defendants put it, “discrimnatory

reduction in responsibilities and constructive discharge.” Wile



the Defendants assert that these are entirely different fromthe
Plaintiff’s claims of “discrimnatory denotion, failure to

pronote/reclassify and the purported ‘racial’ coments”, the Court

di sagr ees. As a result, the Plaintiff has adequately alleged
discrimnation within the statute of limtations period and a
pattern of discrimnatory behavior. Appl ying the continuing

viol ations theory, the Plaintiff would be allowed to recover for
acts that would otherwi se be tinme-barred. See |ld. at 755.

To exclude this evidence, the Defendants have relied too
heavily on a broad reading of the Third Crcuit’s decision in Rush

V. Scott Specialty Gases, Inc. 113 F. 3d 476. In Rush, the Court

reversed a verdict handed down on a sexual harassnent and
constructive discharge <claim because the verdict had been
“infected” by the presence of a tine-barred claimfor failure to
pronote and train. 1d. at 485. The Defendants’ thensel ves point
out that the failure to pronote and train clainms in Rush were both
outside of the statute of limtations period. That is starkly
different from the instant case where the Plaintiff has alleged
discrimnatory acts within the limtations period. In addition

Rush was a case where a time-barred discrimnation claimwas tried
wWth separate and distinct discrimnation clains. Id. at 483.
That is very different froma case where all of the clains are tied

to continuing violations.



Even if the continuing violations theory was not warranted,
the discrimnatory acts would still be adm ssible to support tinely
al l egations of adverse enploynent actions. The Plaintiff has
al | eged adverse enpl oynent decisions into 1997, within the statute
of limtations period. To recover on these clains, the Plaintiff
will be required to show that the actions were notivated by

discrimnation. See Stewart, 120 F.3d 432-33. The prior acts of

discrimnation are relevant to this determ nation. See |d. at 433.

The case before the Court is nmuch nore simlar to Stewart v.

Rutgers, The State University than to the Rush case. See 1d. at

426. In Stewart, the Third GCrcuit reversed the district court’s
grant of summary judgenent claimng it was error for the district
court to exclude the grievance commttee’s finding that a previous
tenure denial of the Plaintiff was “arbitrary and capricious.” |d.
at 433. The Third Crcuit stated that “[wjhile the district court
was correct in finding that any discrimnation claimbased on [the
Plaintiff’s] 1992-93 tenure denial is tine-barred, we reject the
notion that the events surrounding that denial are not relevant
evidence which [the Plaintiff] could use at trial.” Id. In
reaching this conclusion, the Court relied upon precedent fromthe
United States Suprene Court which has found that discrimnatory
acts which are time barred may still “constitute relevant
background evidence in a proceeding in which the status of a

current practice is at issue,” thisis true even though “separately



considered, it is merely an unfortunate event in history which has

no present | egal consequences.” 1d. (quoting United Air Lines v.

Evans, 431 U.S. 553, 558, 97 S.Ct. 1885, 1889 (1977)). Stewart is
a case where the Plaintiff wanted to use past acts of
discrimnation, not to create a separate and distinct claimas in
Rush, but to show that recent m sconduct of a simlar nature was
notivated by discrimnation. As stated previously, the instant
case involves tinely allegations of adverse enploynent actions
nmotivated by discrimnation and the Plaintiff is entitled to use
past acts of discrimnation to show that the explanation for the
enpl oynent actions offered by the Defendants is pretextual.

For the foregoing reasons, the Defendants’ notion to excl ude
all evidence of tine-barred clains and evidence of an interna
conplaint filed by John H Cousins, IIl is denied.

B. Evidence Related to Plaintiff’'s Back Pay or Front Pay
Losses

The purpose of a notion in limne is “to narrow the
evidentiary issues for trial and to elimnate unnecessary tria

interruptions.” Bradley v. Pittsburgh Bd. of Educ., 913 F. 2d 1064,

1069 (3d Cir. 1990). This stands in contrast to a notion for
summary j udgenent which has as its purpose “toelimnate atrial in
cases where there are no genuine issues of fact.” Id. If a
party’s notion in |imne seeks to preclude all evidence that woul d

support the other party's clains, their notion in limne is
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essentially acting like a notion for summary judgenent. Id. at
1069-70. That is precisely what the Defendants have attenpted to
do in the instant case.

By arguing that evidence of back and front pay should be
excl uded because the Plaintiff's have failed to make a claim for
constructive discharge, the Defendants are asking the Court to
weigh in on the nerits of the Plaintiff’s constructive di scharge

claim This Court’s scheduling orders have provided that “all
di spositive notions [shall be] filed not later than two (2) weeks
prior to the close of discovery.” In this case, discovery was
required to be conpl eted by Cctober 25, 1999. At this stage of the

proceedings, it is untinely for a summary judgenent notion and too

early for a notion for judgenent as a matter of |aw. See Thonpson

V. d ennede Trust Co., No. 92-5233, 1996 U. S. Dist. LEXI S 13674, at

*2 (E.D.Pa. Sept. 16, 1996).

Movi ng beyond the request for sunmmary judgnent on the
Plaintiff’s constructive discharge claim the Defendant urges the
Court to declare back and front pay i nappropriate in this case. |If
a plaintiff is successful in a discrimnation action against an
enpl oyer, they may be entitled to an award of both front and back
pay to nmake the victi mwhol e and account for pre-judgnent and post -

judgment effects of discrimnation. See Loeffler v. Frank, 486

U.S. 549, 558, 108 S.Ct. 1965 (1988); Sellers v. Delgado Colleqge,

902 F.2d 1189, 1196 (5th Cir. 1990). Repeatedly, the Defendants



rely on the fact that the Plaintiff’s salary i ncreased when he | eft
t he Def endants’ enploy to showthat their could not possibly be any
front or back pay damages. This assertion is rebutted by the
Plaintiff’s allegation that his sal ary woul d have been nuch hi gher,
and the salary at his new job would not have been an increase, if
the alleged discrimnation had never occurred. It would be
i nappropriate to nmake a determnation of the reasonabl eness of
these clains and appropriateness of these renedies prior to the
presentation of evidence.

For the foregoing reasons, the Defendants’ notion to excl ude

evi dence on back pay and front pay |osses is denied.

C. BEvidence of Plaintiff's Enotional Distress Danages

The Def endants urge the Court to exclude all evidence rel ated
to the Plaintiff’s damages in the formof enotional distress. The
Def endants’ argunent is essentially that the Plaintiff has no

evi dence of such an injury. |In Blackshear v. Gty of WI m ngton,

15 F. Supp. 2d 417 (D.Del. 1998), the court stated that “intangible
injuries such as sleeplessness, headaches, and feelings of
hum i ati on and enbarrassnent are sufficient to support an award
for conpensatory damages.” 1d. at 430. The court continued that
while a discernable injury is necessary, “nedical evidence and
corroborating testinony is not al ways necessary to support an award
of nmental angui sh damages.” [d. The Third Crcuit has held that

expert testinony is not necessary to corroborate a claim for
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enotional distress in the civil rights context because of “the
broad remunerative purpose of the civil rights laws.” Bolden v.
SEPTA, 21 F.3d 29, 34 (3d Cir. 1994). Wile it istrue that if the
Plaintiff offers no evidence of actual injury a claimfor enotional
di stress danmages woul d be unwarranted, that is very different from
a situation where the Plaintiff sinply does not offer expert

t esti nony. See Gunby v. Pennsylvania Elec. Co., 840 F.2d 1108

1121 (3d Cir. 1988) (Plaintiff’s claim for enotional danages
rej ected because he offered “no evidence” to support his claim.
It is premature for the Court to conclude that the Plaintiff has no
credible evidence to support his claim for enotional distress
damages.

For the foregoing reasons, the Defendants’ notion to excl ude
evi dence of enotional damages is denied.

D. Evidence Relating to Alleged Discrimnation Agai nst
| ndi viduals Other Than the Plaintiff

The Defendants claim that the presentation of any evidence
relating to other enployees’ clainms of discrimnatory conduct by
t he Def endants woul d by unduly prejudicial and shoul d be precl uded
by this Court. This arises specifically in the context of three
potential w tnesses: John H Cousins, Il (Cousins), Ralph Herbst,
and Derrick Coker. The Plaintiff states that they do not intend to
offer any evidence of discrimnation against Ralph Herbst and

Derrick Coker; therefore, the Defendants’ notion regarding those
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two witnesses will be granted. The Court turns its attention to
t he evi dence sought regardi ng Cousi ns.

The Defendants’ argunent for excluding the testinony of
Cousins is essentially that because Cousins was di scharged on July
31, 1996, he cannot provide any evidence that does not relate to
tinme-barred clains. Because of the reasons set forth above in the
Court’s discussion of tine-barred clains, the Defendants’ argunent
must fail with respect to Cousins. As the Plaintiff’s supervisor,
Cousins had first-hand knowl edge of the notivations behind
enpl oynent decisions involving the Plaintiff. That information is
highly relevant to an essential elenent of the Plaintiff’'s case,
whet her the Defendants’ enploynent decisions regarding the

Plaintiff were notivated by discrimnation. See Stewart, 120 F. 3d

432- 33.

For the foregoing reasons, the Defendants’ notion regarding
t he excl usi on of evidence related to Ral ph Herbst and Derrick Coker
is granted and the Defendants’ notion regarding the excl usion of
evidence related to John H Cousins, 11l is denied.

E. Evidence Regarding the Racial Conposition of the
Def endants’ Wbrkf orce

The Defendants next contention is that the Court should
precl ude the adm ssion of statistical evidence regarding the raci al
conposition of the Defendants’ workforce because that information

isirrelevant, unduly prejudicial, and msleading to the jury. The
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mai n objectiontothe Plaintiff’s proferred statistical evidence is
that the nunbers represent sinply the percentage of mnorities
hol ding officer positions with the Defendant GAl and contain no
anal ysis of those nunbers such as the relevant qualifications of
the candi dates that had applied for those positions. Wthout an
analysis of the applicant pool and qualifications for those
positions, the Defendants contend, a statistical analysis of the
raci al conposition of the managenent/officer |evel would not be
probative of the notivations behind the enploynent decisions
effecting the Plaintiff. The data that Plaintiff seeks to
introduce in this case consists only of GAl'’s EEOQ 1 data, which
shows great disparity between the nunber of Caucasi ans and Afri can-
Americans in the manager/officer ranks, and Defendant GAl’s
adm ssion that one out of 70 officers in the conpany is “African
Anerican.”

GAl'’s EEO-1's, which contain evidence of gross disparity at
the officer/mnager |evel positions, are highly probative and
relevant to drawing an inference of racial discrimnation, and
whet her GAlI was aware of this disparity.

For the forgoing reasons, the Defendants’ notion to exclude
evidence relating to the racial conposition of Defendant GAl’s

wor kforce i s deni ed.
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F. Evidence Relating to the Plaintiff’s Unrel ated Medi cal
Condi tions and Testinony Concerni ng Def endant Jenkins’
Al l eged Extramarital Affair

The Def endants next seek to exclude the adm ssion of evidence
of the Plaintiff’'s back condition and heart arrhythma claimng
they are unrelated to the present claim |In addition, they seek
t he excl usi on of evidence pertaining to Defendant Jenkins' alleged
extramarital affair. The Plaintiff has stated that he does not
intend to introduce any evidence on these matters at trial.
Therefore, the Defendants’ notion to exclude evidence on the
Plaintiff’s back condition and heart arrhythma, and evidence
regar di ng Def endant Jenkins al |l eged extramarital affair is granted.

G Exam nation of Defendant Jenkins on His Al eged Use
of Racial Epithets

Finally, the Defendants ask the Court to preclude questioning
of the Defendant Jenkins on his alleged use of racial epithets
because it wll inflane the jury, is highly prejudicial, and is
i nperm ssi ble character evidence. In attenpting to prove a
di scrimnation case, circunstantial evidence is essential and
di scrimnatory conmments by an executive in the decision making

process can provide strong circunstantial evidence. See Aman v.

Cort Furniture Rental Corp., 85 F.3d 1074, 1083 (3d G r. 1996);

Abranms v. Lightolier Inc., 50 F.3d 1204, 1215 (3d Cr. 1995).

While the introduction of this evidence can be prejudicial, it can

al so prove highly probative. See Abrans, 50 F. 3d at 1215. The key
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inquiry is whether the probative value of the evidence is
substantially outwei ghed by its prejudicial effect. Fed. R Evid.
403.

The defense contends that the Plaintiff will question the
Def endant Jenkins on his alleged use of racial slurs thirty to
forty years ago as a youth. The Court finds that this evidence has
no probative value in answering the question at issue because the
time frane is too renote and an answer would shed no |ight on the
Def endant’s current state of m nd. As a result, the Plaintiff
shal | not question the Defendant Jenkins on his chil dhood use of
raci al epithets.

The anal ysi s changes when focusi ng on the Defendant’s all eged
recent use of racial slurs. Discrimnatory coments nmade in the
wor kpl ace are relevant circunstantial evidence probative of a
deci sion nmaker’s notivations in nmaking enpl oynent decisions. See
Abrans, 50 F. 3d at 1215. The Court find that the sane is true for
raci al slurs nmade outside of the workplace. While the weight given
to external comments will be less than that given to workpl ace
coments, the |anguage itself represents relevant circunstanti al
evi dence of the decision nmaker’s m ndset. The Defendant cl ains
that the jury will be prejudiced by the Defendant’s adm ssion that
he has, at tines, used a racial slur when becom ng upset while
dri ving. There is no reason to believe that the jury cannot

appropriately separate an angry utterance in the heat of “road
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rage” from an indication of a state of mnd which my have
i nfluenced the Defendant’s conduct toward the Plaintiff.

However, any such inquiry into racial epithets nust have a
relevant tine frane. As the first alleged discrimnatory acts
against the Plaintiff took place in 1993, the Plaintiff will only
be allowed to question Defendant Jenkins on his use of racia
epithets in the period of tinme after 1990. The probative val ue of
any older clains is outweighed by the prejudicial effect it wll
have on the jury.

For the foregoing reasons, the Defendants’ notion to prevent
t he questioning of Defendant Jenkins regarding his alleged use of
racial epithets is granted as to any all eged ol der uses of racial
epithets and denied as to his alleged nore recent use.

An appropriate Order follows.
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IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

WLLIAM F. DAVI S : CIVIL ACTI ON
V.

GENERAL ACCI DENT | NSURANCE COMPANY :
OF AMERI CA and W LLI AM JENKI NS : NO 98-4736

ORDER

AND NOW this 1st day of Decenber, 2000, upon
consi deration of the Defendant’s Mbdtions in Limne (Docket No. 46),
the Plaintiff’'s Menorandumof Law in Qpposition to the Defendant’s
Motions (Docket No. 61), and the Defendant’s Reply Menorandum of
Law in Further Support of Their Mdtions (Docket No. 69), IT IS
HEREBY CRDERED t hat t he Def endants’ Mtions are GRANTED | N PART and
DENI ED | N PART.

| T 1 S HEREBY FURTHER ORDERED t hat the Defendants’ Mtion to:

1) exclude all evidence of tine-barred clains is DEN ED;

2) excl ude evidence of an internal conplaint filed by John
H. Cousins, 11l is DEN ED

3) excl ude evidence on back pay and front pay losses is
DENI ED;

4) excl ude evi dence of enotional danmages is DEN ED;

5) to exclude evidence related to Ral ph Herbst and Derrick

Coker is GRANTED;



6)

7)

8)

9)

10)

to exclude evidence related to John H Cousins, Il is
DENI ED;

excl ude evidence relating to the racial conposition of
Def endant GAl's workforce is DEN ED

excl ude evidence on the Plaintiff’'s back condition and
heart arrhythm a i s GRANTED,

excl ude evidence regarding Defendant Jenkins alleged
extramarital affair is GRANTED; and

prevent the questioning of Defendant Jenkins regarding
his all eged use of racial epithets is GRANTED I N PART and
DENIED IN PART, the Plaintiff will only be allowed to
guestion Def endant Jenkins on his use of racial epithets

in the period of tinme AFTER 1990.

BY THE COURT:

HERBERT J. HUTTON, J.



